There is a border: Canada is a sovereign country
Focus on differences in both law and policy

Make no assumptions

It's not about how it's done in the U.S. or elsewhere

il Bennett
Jones. -
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Setting Up, Reporting, and Importer Liability

Books and Records

Customs Valuation

Tariff Classification

Tariff Preferences and Certification

Systems: Linkage Between Financial and Customs Accounting
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Internal Reviews, CBSA Audits and Voluntary Disclosures
Canadian Free Trade Zones: Duty/GST Relief
Anti-dumping/Audit-subsidy

Labelling

Product Regulation
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A commercial importer must have a Business Number (BN) for its
import/export account

Business number has 15 digits: nine numbers to identify the
business, plus two letters and four numbers to identify the program
and each account

BN system includes major types of Canada Border Services Agency
(CBSA) and Canada Revenue Agency (CRA) programs

- Goods and Services Tax (an RT identifier)
- payroll deductions

- corporate income tax; and

- import/export (an RM identifier)
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Register for a business number, or add an import/export account to an
existing business number, by calling 1-800-959-5525, or registering
on-line at www.businessregistration.gc.ca, or by completing Form
RCI, Request for a Business Number
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* CBSAIs the government body responsible for ensuring
compliance with Canada’s trade and border legislation and
regulations

» ltis also responsible for ensuring that all “other government
department” requirements are met before goods are released
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* The importer of record is responsible for
- payment of all duties and taxes to the CBSA
- the accuracy of the information presented to the CBSA, and

- any fines or penalties resulting from missing or inaccurate
information

0

* Goods imported into Canada remain under CBSA'’s control from the
time that the carrier reports them to Customs until release of the
goods by submitting prescribed documents to the border Customs
office (or an inland Customs office if the goods are carried inland by
bonded carrier)

10
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Carrier must either report all commercial goods you import into
Canada on an approved cargo control document (CCD), or
electronically transmit the cargo information before arriving at the
Canadian border

12
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To obtain release of your goods, you can use one of two methods:
- release with full accounting and payment
- release on minimum documentation (RMD)

RMD requirements, generally submitted electronically:
- acompleted cargo control document

- any import permits or health certificates required at time of
release rather than at time of accounting, and

- aproperly completed invoice

CBSA may examine imported goods prior to release to ensure
compliance with, for example, packaging and labelling requirements
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* There are three customs invoice options:
- aCanada Customs invoice ("CCI")

- acommercial invoice containing the same information as a CCl;
or

- acommercial invoice indicating the buyer, seller, country of
origin, price paid or payable, and a detailed description of the
goods, including quantity, and a CCI that provides the remaining
information
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* Within5 days of the release of the shipment, the customs broker or
importer must submit a Form B3 - Canada Custom Coding Form
to the CBSA with more detailed information about the shipment.

* Inmost cases, a complete accounting package consist of:
- cargo control document
- customsinvoice
- Form B3, Canada Customs Coding Form

- any import permits or forms that other federal government
departments require, and
- A Certificate of Origin where Preferential Tariff Treatment other
than under a Free Trade Agreement is claimed
* The importer can present paper copies of these documents (in
requisite quantities) or, with CBSA authorization, the importer or its
customs broker can transmit some or all information electronically

14
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Failure to comply with a CBSA request for records that must be
retained may attract an AMPS penalty

The records which must be maintained can be divided into two types
Type A records are those required to facilitate release and
accounting to CBSA for goods imported into Canada

Type B records support declarations of tariff classification and
customs value, or are other records not of Type A but required by
legislation

Records must be kept in Canada , in either paper or electronic
format, for six years (see below for locales other than in Canada at
importer’s premises)
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Administrative practice has permitted non-resident importers to notify
the Manager of Operational Services for the Customs Region in
which goods are imported of the locale at which records will be
retained - e.g. their Canadian customs broker

Alternatively, a written submission may be made to the Manager of
Operational Services requesting authorization for some or all of the
records to be maintained at the non-resident importer's office
together with an undertaking to make such records available to
Customs officers upon reasonable notice. The records must either
be sent to Canada or a Customs officer's travel expenses to the U.S.
office must be paid
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Type A records include:

- Canada Customs Form B3 accounting documents

- Commercial invoices (or Canada Customs Invoices)
- Cargo control documents

- Packing lists, bills of lading, freight invoices, commercial invoices
and receiving documents

- NAFTA and other preferential tariff treatment Certificates of
Origin

- Invoicesfor assists, commissions, purchases of goods,

transportation costs, and all other payments associated with

imports

Import permits and TPL Exporter’s Certifications
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Type B records include:

Purchase orders
Accounts payable journal

Payment records and documents supporting payments for
assists, commissions, purchases of goods, transportation costs,
and all other payments associated with imports, such as bank
statements, letters of credit, wire transfers, etc.

Customs broker confirmation of entry and payment of duties and
taxes

Proof of payment received, when also acting as vendor of goods
imported into Canada

End-use certifications in support of end-use tariff declarations
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Type B records (continued)

B2 amend form evidencing payment of duty and taxes on goods
subsequently diverted from an end-use which permitted duty-free
importation initially

Documents evidencing exportation of goods accounted for as
temporary importations

Records relating to the sale or disposal of the goods in Canada
Buying and selling agency agreements;

Royalty and license fee contracts and/or agreements

Purchase contracts and agreements establishing imported goods
prices

Contracts and/or agreements for payments to foreign companies
for expenses other than for imported goods, such as
management fees, research and development, tooling, etc.

10/16/2008
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Customs duty is imposed on goods imported into Canada

Itis calculated by applying a percentage rate to a base known as the
value for duty, unless a specified monetary duty amount

The methods used to determine the value for duty are known
collectively as “customs valuation methods”

10/16/2008
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The value for duty is principally appraised by using the transaction
value (“TV")

The TV is the price paid or payable for the goods in a sale for
export to Canada, to a purchaser in Canada (D13-4-2); first sale
N/A except in limited circumstances

Currency converted on date of direct shipment to Canada

24
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Sale contemplates that the vendor has transferred, or has agreed to
transfer, title for a price

As a condition of their sale, the goods must be sold “for export to
Canada” (D13-4-2)

Purchaser in Canada generally is resident or has a permanent
establishment in Canada

Failing same, (i) goods imported for own consumption/use or (ii) no
agreement to sell to a resident prior to the purchase of the goods,
results in deemed purchaser in Canada. (D13-1-3)

- A'non-resident importer” is considered a “purchaser in Canada”
in certain circumstances

10/16/2008
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. In some cases, includes entities located outside Canada

* Insome cases, even if purchaser located inside Canada, you
may not qualify as a purchaser “in Canada”

A. Resident can be “Purchaser in Canada”
 anindividual who ordinarily resides in Canada

* corporation or partnership that carries on business in Canada
and of which management and control is in Canada

* carries on business - sells goods on its own account with the
intention of making a profit

* management and control in Canada - Canadian resident
employees are authorized to purchase and sell goods and to
carry out day to day operations

25
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B. A non-resident permanent establishment can be “Pur chaser in
Canada”

« afixed place of business of a person (a place of management, a
branch, an office, a factory or a workshop), through which the
person carries on business

» carrieson business: purchase and sell for purpose of making a
profit

* includes a corporation

26
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C. “Purchaserin Canada” can be Neither a Resident nor have a
Permanent Establishment, if

«  for own consumption, use or enjoyment

« forsale in Canada if there was no agreement to sell the goods to
a resident before the purchase of the goods by the non-resident

(self-consigned without sale) — exception to lack of applicability of
first sale rule

27
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* Upward adjustments to price paid or payable for the goods

i. transportation expenses to the place of direct shipment to
Canada (D13-3-3)

ii. packing costs - those considered to be part of the imported
goods (cartons, cases, containers, coverings)

iii. selling or brokerage fees vs. buying agency fees (D13-4-12)

28
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. Upward adjustments to price paid or payable for the goods
(continued)
iv. assists

a. materials, components, parts and other goods
incorporated in the imported goods;

b. tools, dies, moulds and other goods utilized in the
production of the imported goods;

c. materials consumed in the production of the imported
goods; and

d. engineering, development work, art work, design work,
plans and sketches undertaken elsewhere than in
Canada and necessary for the production of the imported
goods

29
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. Upward adjustments to price paid or payable for the goods
(continued)

v. royalties and license fees paid/payable by the purchaser,
directly or indirectly, in respect of the goods as a condition of the
sale of the goods for export to Canada (D13-4-9)

vi. subsequentproceeds (resale, disposition or use by the
purchaser) that accrues or is to accrue, directly or indirectly to
the vendor

split price
contrast to royalties
vii. Transfer price adjustment between related parties

30
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. Downward adjustments to price paid or payable for the goods

i. transportation and related charges  from the place of direct
shipment

ii. supplyandinstall contracts
iii. cash discount

iv. Transfer price adjustment between related parties (  awaiting
test case)

31

. No adjustments to price paid or payable for the goods

i post importation rebates or other decreases in the price (
trade level, quantity discounts), other than a cash discount
(D13-4-10) and, possibly, related party TPA (awaiting test case)

ii. quotapaymentto a 3rd party - purchaser 3rd party sourcing
exception (D13-3-14)
iii. interestexpenses where transaction financed (D13-3-13)

32
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ff classification is important for:

duty rate

free trade tariff treatment entitlement

» applicable rule

» establishing sufficient transformation
avoiding AMPS penalties
anti-dumping/countervail action applicability
tariff rate quota applicability

10/16/2008
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Classification of products within Harmonized System (“HS”) based
customs tariffs, like Canada’s, by applying General Interpretive
Rules (Rules) and Legal Notes (Notes) in the order mandated by
the Rules and Canadian Rules

Same to 6 digits; classification is 8 digits (stats can digits 9 and 10)
Interpretation at 6 digits may vary
Special Nafta recognition rule where impact on tariff preference

36
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e Country of origin (B3 field 12) is distinct from tariff treatment (B3
field 14) and country of export (B3 field 13)

»  Country of origin, and country of export, determines the applicable
tariff treatment, in part

* The marking regulations determine country of origin
* Must declare state of origin instead, if U.S. is country of origin

37

* The General Tariff tariff treatment applies unless imported goods
entitled to a preferential tariff treatment — 35% duty

» Entitlementto free trade agreement tariff treatments requires an
exporter’s Certificate of Origin

38
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» Free trade agreements (tariff treatment) include
NAFTA (UST, MUST, and MT) = i-A
Canada-Costa Rica FTA (CRT) ===
Canada-Israel FTA (CIAT)

Canada-Chile FTA (CT) - -

» Canada’s NAFTA tariff treatments are all duty-free now — under
other FTAs , duty rates not immediately reduced to 0% are reducing
to free over time

39

*  Other preferential tariff treatments
Most-Favoured-Nation (MFN)
General Preferential Tariff (GPT)
Least Developed Countries (LDCT)
Commonwealth Caribbean Countries (CCCT)
Australia (AUT)
New Zealand (NZT)

» Allthe above other than MFN require a certification of entitlement
to the relevant preferential treatment

» Developing country exporters often miscertify or use non-current
forms - beware

40
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NAFTA Exporter's Certificate of Origin (‘ECQO”)
importer can use if ECO appears valid on its face

importer must have ECO in hand to declare a NAFTA tariff
treatment

if exporter is not producer, does exporter have the supporting
documentation cited in the Field 8?

Field 7 NAFTA preference criteria — ensure the criterion cited
(A-F) makes sense concerning those goods (e.g. no rubber if
criterion A)

42

Changes in NAFTA entitlement status

Canadian and U.S. law requires exporter to advise importer  if
exporter has reason to believe an ECO is incorrect

» amend or retract ECO
penalties for failure to do so

* importer must amend tariff treatment declared on
importation if no longer correct

penalty for failure to do so within 90 days

10/16/2008
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* Protect entitlement to NAFTA tariff treatments with clauses in
contracts or purchase orders

stipulating liquidated damages if exporter fails to maintain
records necessary to substantiate tariff treatment, and
making exporter liable for any duty imposed if free trade duty
rates subsequently denied by CBSA

point out that exporters failing to keep records or falsely
certifying are liable to U.S. penalties

43
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» underages and overages

» financial payment vs. value declared

* retroactive price corrections/adjustments
* retroactive adjustment corrections

e automated vs. manual monitoring

44
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A compliance review will result in the importer not being required

to correct any declarations  for goods accounted for prior to the
date of the compliance assessment report , provided there was no
previous reason to believe

The report , however, must be substantive

A non-confidential version of the report, prepared by legal counsel
pursuant to attorney-client privilege , will serve to assist in obtaining
that benefit while preserving confidentiality

10/16/2008

23



10/16/2008

5

» S.32.2 of the Customs Act requires an importer having “reason to
believe” that the declaration of origin, tariff classification, value for
duty, or GST is incorrect to

within ninety days after having “reason to believe”
* make a correction to the declaration
e pay any amount owing as duties
pay any interest owing
in the manner outlined in D11-6-6

47
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* Voluntary Disclosures Program (“VDP”) encourages disclosure of
deficiencies in accounting and payment of duties and taxes

» Disclosures must be voluntary, complete and involve a potential
monetary penalty

* VDP permits relief from penalties, but all taxes or duties owing,
plus interest, are payable

48
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* NPAs are issued in instances including where the importer has
‘reason to believe’ that past practices are not com pliant

» ‘Reason to believe’ addressed in D11-6-6 Self-Adjustments [etc.]
- DAS’s and Rulings issued to the importer
- Trade Tribunal and Court decisions
- legislative provisions that are evident and transparent
- information received from exporters, suppliers, etc.
- CBSA written communications such as a CBSA final audit report
- importer-initiated compliance review

- knowledge of the goods being diverted to an end-use or end-user
not contemplated by the end-use tariff classification declared

49
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» Ifimporter discovers a “reason to believe”

- must correct declarations  back to the date of the specific
information

* to a maximum of four years
- within 90 days of discovering “reason to believe”

50

10/16/2008

25



51

Penalty levels escalate only at the next audit, verification or
examination

Classification error penalty levels escalate only on the same, like or
similar goods subjected to a level 1 penalty

The basis for escalating origin and valuation penalty levels may
extend beyond repetition of the exact same errors

All contraventions have escalating penalty levels — most
contraventions have 3 levels

52
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Contract between the client and CBSA outlining specific corrective
actions that must be undertaken, or internal systems that must be
modified/instituted

Only where the Customs Information System (“CIS”)  used by the
importer, etc. is clearly the cause of non-compliance

A CIS is employed to record import and export activities for the
purpose of complying with the reporting provisions of the Customs
Act

A CIS may be manual and/or computerized

The CBSA requires that costs related to negotiating and fulfilling
a PRA be at least equal to the penalties reduced  or eliminated

10/16/2008
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Generally relieves or refunds customs duty, GST, Excise duty/tax &
Antidumping/Countervail duty (“duties”)

Mechanisms for customs duty include Duty Deferral, Duty Drawback,
Bonded/Sufferance Warehouses, Chapter 98 & 99 Tariff Codes, and
the Remissions Process

Available under Duty Relief and Bonded Warehouse Programs
(Reference: Customs Tariff Sections 89 — 93)
Duties Relief Program applies where:

goods are imported into Canada

are subsequently exported

GST Relief is also available through distinct and overlapping
programs

10/16/2008
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* Areturn of customs duties, anti-dumping and countervailing duties
and excise taxes paid on imported goods

* Goods may have been further processed in Canada, displayed or
demonstrated, or exported

* Duty drawback claims must be made within 4 years of release

* Goods must be exported before drawback claim is made (Reference:
Memorandum D7-4-2)

* Return of GST is by way of rebate (Form 189)

55
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* noFT2as such
* cobble together relief from various programs
e paperwork

56
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* Dumping and certain subsidized export pricing , which allow
imports to be priced competitively and which in turn causes the
domestic industry to suffer material injury , are fought with anti-
dumping and countervailing duties

* The amount of these duties are set at levels which effectively
negate the dumping and/or benefit of the subsidy

»  Dumping consists of a practice by exporter of selling goods to
importers at price levels which are lower than those which
prevail in the exporting country , or below their fully absorbed
cost

58
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» Allsubsidies are countervailable when they are prohibited , that is
where they are export subsidies (i.e. contingent on export
performance) or are contingent on the use of the goods that are
produced or originate in the country of export

59

% 1 / %
» Bifurcated process — CBSA determines dumping, CITT
determines injury
* Proceedings
i. preliminary and final determinations of dumping
ii. preliminary and final determinations of injury
iii. application of duties
iv.administrative reviews
V. sunset reviews
» Undertakings (settlement)

60
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sensitive industries may be differentin U.S. and Canada —
track separately

one case can lead to another
U.S. re-exports of subject goods

")

62
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* Products imported into Canada must comply with Canadian labelling
requirements

63

Competition Act

Consumer Packaging and Labelling Act and Regulations
Food and Drug Act

Medical Devices Regulations

Precious Metals Marking and Labelling Act and Regulations

Principles and Guidelines for Environmental Labelling and
Advertising

Textiles Labelling and Advertising Act and Regulations
Weights and Measures Act

"3 &

* CPLAR require

64

Product Identity (name, function) in English and French

Net Quantity -- metric units of volume or metric units of weight or
numerical count

Dealer’'s Name/Principal Place of Business

10/16/2008
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Bilingual designation of generic name required by CPLAR

Québec requires all products to be labelled in French with French
given equal prominence http://www.olf.gouv.qu.ca/

CPLAR requires bilingual labelling of all basic mandatory information,
except for dealer’s name and address

Exemptions for test-market products, specialty products, or where
labelling is inappropriate to use

66
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Subject to Textiles Labelling and Advertising Act and Regulations
(“TLAAR”) and CPLAR

Textile Disclosure Label must adhere to fiber content, language,
dealer identity and form and application requirements

- Generic names of textiles in order of predominance

TLAAR do not require country of origin unless representation is made
that it is imported

10/16/2008
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* Import Control List . ;uui_.'

- Special permit required
- Includes textiles, dairy products, firearms, specialty steel
products, endangered species (elephant ivory)
* Prohibited Goods
- Schedule VII of Customs Tariff

- Goods deemed hazardous or unfit include counterfeit
products, offensive weapons, certain agriculture products,
pornography, and various endangered species

68
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Hazardous Products Act and Regulations  — Health Canada
e Product categories covered by government minimum standards include

Carbonated beverage glass Lighters

Containers Liquid coating materials
Carpets Matches

Cellulose insulation Mattresses

Charcoal Pacifiers

Glazed ceramics Playpens

Chemical products used in the Safety glass

workplace Science education sets
Consumer chemicals and Toys

containers

. Regulations identify such characteristics as electrical and mechanical flammability,
chemical and biological hazards

. Flammability tests

. Legislation regulates or bans products
69

* Independent private organization

» Recognized authority for setting standards, providing testing and
certification for products and services

* Insurance policies often rely on CSA certification
» CSA standards are generally comparable to those in other countries
»  Specific Canadian certification may still be required

70
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Electric equipment
General household products
Heating and laundry appliances

Registration and motor operated
appliances

Cooling and conditioning products
Electric space heating

Electric sensing, signaling and
controls

Lighting products
Data processing and office equipment

Commercial products

Motors and industrial control
products

Building products and structures
Fuel burning and fuel handling
equipment

Plumbing and plastic products
Recreational equipment
Occupational health and safety
equipment

Wiring devices and materials

72

Competition Bureau publishes Guide to “Made in Canada” claims
Under legislation prohibiting misleading advertising
Rules governing “Made in Canada” or “Product of Canada” claims

are under review and ill be amended

10/16/2008

36



73

%

Canada’s primary food safety legislation
Based on federal criminal law authorities
Applies to all foods in Canada

Other Trade and Commerce legislation has incorporated FDAR
requirements

74
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CFIA release, if applicable, is prerequisite for customs release
Constitutes all Federal Food Inspection Services
Mandate:

To improve the efficiency and effectiveness of federal food
inspection and related services

See http://www.inspection.gc.ca/
< QD Y
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